Holding Multinational Corporations Accountable? Achilles' Heels in Alien Tort Claims Act Litigation,
we are exposed to a new chapter in the doormen's dilemma in the ATS litigation saga and the development of international law. Professor Branson's primary point of discussion involves the increasing struggle by the courts over whether to increase the scope of entities responsible under the ATS. 5 This response argues that as ATS jurisprudence matures or becomes more sophisticated, 6 the legitimate limits of the law regress. The primary areas discussed in Branson's article are the developments in corporate ATS liability related to direct action or aiding and abetting theories, and the possibility of reaching up the tiers in a corporate hierarchy based on theories of veil piercing, enterprise liability, joint venture, and agency. 7 Most of his article deals with what I will call the "entity liability" issue resulting from the complex form of multinational corporations:
[M]ost multinationals are great-great grandparent corporations, or great grandparents, of the entity (subsidiary) doing business and committing the acts of which the plaintiffs complain. Interleaved between the great grandchild corporation and the household name multinational may be two or three layers of subsidiaries, corporations which we might term a parent, a grandparent, and a great grandparent.8
Branson's article does a great service in analyzing this interesting and unsettled question of which entities can be sued and held liable under the ATS. The developments have broad implications for the future development of corporate law, as well as for the meaning of international law itself.
II. The Role of the ATS
The ATS grants the federal courts subject-matter jurisdiction over cases in which an alien sues for a tort committed in violation of the law of nations. 9 It has become the prin- 
5.
Id.
6.
Branson recognizes that lawyers must be on the ready in ATS litigation, as the introduction of multinational corporations to the field of litigation presents a whole new game. See, e.g., id. at 249 ("The number of ancillary issues which are likely to arise, and may be dispositive of a given [ATS] case, has grown exponentially since multinational corporations, and the large resourceful law firms likely to represent them, have arrived on the scene.").
7.
Id. at 237-48. The early ATS cases were relatively easy and sympathetic-targeting ruthless regimes and atrocious governmental actors.
14 With easy facts and often default judgments, precedent under the ATS began to build. But as with many evolutionary trends on legal doctrines, early expansion bred further expansion, and ultimately the cases became more complicated.
That is the state of the ATS today, working through growing pains associated with corporations as defendants. And, the further expansion within the corporate defendant poolattempting to pin liability on parent, grandparent, or great grandparent corporations and up to the top-raises the stakes and complexity of ATS litigation. Prospects of recovery under these ATS cases, according to Branson, are seen as a "bonanza" for human rights lawyers and environmental activists.s
III. The Corporate Social Responsibility Debate
It is important to explore how the trend Branson examines relates to the overall corporate social responsibility debate. That debate exists at and between two extremes. 16 The participants speak in terms of how corporations ought to be run, without specifying the legal changes that will produce these re-views the concept of corporate social responsibility as essentially nonexistent, unless it happens to be an accidental and spontaneous outcome of otherwise self-interested financial motives of a profit-maximizing corporation. 1 7 The other believes that corporations should become governmental surrogates, conscripted philanthropists, or otherwise constrained with affirmative perceived-moral obligations that can be compelled by coercive force. For purposes of this discussion, I will characterize this extreme as the "expansionist" view.
The spectrum between these extremes 1 8 resembles the classic debate over the negative and positive rights of man as they relate to obligation and the justification for intervention by institutions of power. The corporate social responsibility discussion raises three principal issues about how a moral corporation lives its life: how a corporation chooses its selfinterest versus the interests of others, when and how it should help others if control decisions may harm the shareholder owners, and how far the corporation must affirmatively go to help right the perceived wrongs in the world in which it operates. 19 Although these questions could be posed simply as ones of policy or morality, with the injection of the ATS into the discussion they become questions that must be answered by examining the dictates and limits of law.
20
"Corporate social responsibility" is a term that sounds difficult to quibble with as a goal. It exudes a sense of "the good" or "the proper." The marketing of law or ideas is advanced by the terms used to define the goals of expanded limitations on corporate behavior: rights, responsibilities, duties, human rights, morality, ethics, virtue, equality, accountability, and the like. It is against the backdrop of stories of genocide, killings, abuse, oppression, despair, poverty, inequality, slavery, starvation, arms, unjust imprisonment, apartheid, the Holocaust, greed, selfishness, and the like. It is easy to "sell" the ideas and projects that seek to solve or remedy these problems.
The optics favor the expansionist view. Friedman described it as the "already too prevalent view that the pursuit of profits is wicked and immoral and must be curbed and controlled by external forces." 21 When juxtaposed against these themes, the motives and actions of the big corporation sound just plain bad. The competing terms like profit, wealth, or economic development seem dirty, unclean, or at best sterile. They evoke passions only in their opposition, not in suits."). 
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HeinOnline --9 Santa Clara J. Int'l L. 254 2011 their promotion. Expansion-inclined corporate social responsibility advocates rely on painting corporations as different-as the anti-good, too wealthy, and too large. The argument that a profit maximization model of corporate governance advances the broad societal goals even better than the expansionist view falls on deaf ears. 22 It is often ignored that the profit maximization theory is conditioned on companies operating within legal constraints. 23 And, even when recognized, the obvious retort is that existing conditions mean we must need more law.
IV. A Category-Based Framework for the Mechanization of Corporate Social Responsibility Objectives
Ultimately, implementing the corporate social responsibility movement's objective requires that we determine the ends or objectives of the enterprise-requiring that we understand the meaning of "responsibility"-and then ascertain the means for achieving such ends.
24 Does the mandate for corporate social responsibility set aspirational goals, provide metrics for evaluation, and fill information gaps, thereby encouraging or incentivizing behavioral change? Or, does it necessitate we require changes in behavior and provide institutional enforcement mechanisms with the imprimatur of some lawmaking body with coercive power?
Whatever the measure or the meaning of corporate social responsibility, the mechanisms for accomplishing corporate social responsibility can be loosely grouped into three broad categories:
A. Internally-Induced, Profit-Driven/Voluntary
This first category encompasses all corporate social responsibility measures that are generated purely out of an individual corporation's financial self-interest and the traditionally recognized role of the corporation to be managed to maximize shareholder wealth. There are no external pressures other than those traditional incidents of business affecting profit that motivate corporate behavior, yet nonetheless the corporation's profit maximizing motive may coincide with outcomes that can be defined as socially desirable. The change in behavior grows organically from a business model that seeks to maximize profits within the constraints of the law. [T]he legal issue is not whether the corporation or any of the individuals who manage it should care about society .... The question addressed here is whether the law should mandate such governance, given lawmakers' inherent limitations, the potential costs of legal rules, and disagreements about appropriate social objectives.
Id.
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B. Non-Coercive, Pressure-Induced/Quasi-Voluntary
This category includes actions that can be labeled as achieving socially responsible corporate action outside of profit-based decisions to meet consumer demands or other results from purely self-interested profit-maximizing motives. It involves actions that are induced from external pressures short of coercive force. Actions that fall into this category are those not initiated out of a unilateral desire but instead out of necessity-situations where inaction or non-responsiveness would intrude on profits. Actions here are not about maximizing shareholder value but instead more appropriately characterized as about minimizing shareholder harm.
Efforts dedicated to the protection and maintenance of the brand or reputation in order not to lose customers, rather than enhancement of the brand or reputation in order to gain customers, fall within this category. 2 s Responses to public campaigns, boycotts, shaming techniques, shakedowns, and other pressure tactics from individuals or interest groups that require financial outlays but provide no net financial gain also fall into this category. 26 In this category, appeasement and silencing of opposition motivates corporate behavior. Promises can be extracted in consideration for cessation of campaigns against corporation or agreements not to sue. Thus, the threat of litigation may be the type of pressure imposed, resulting in an alteration in corporate behavior as a result of pre-litigation or prefiling settlements of differences.
The currency by which a corporation may satisfy the pressure imposed against it could involve alterations in behavior, expenditures on public relations campaigns, or contributions to funds or charities of allegedly affected groups. It could take the form of outright monetary payments, ceasing or altering operations to comply with demands or private codes or protocols, enacting codes of conduct, joining compacts, establishing corporate social responsibility departments, instituting training, committing to transparency initiatives like contracting for external audits, and other mechanisms that either alter behavior or otherwise satisfy those interests applying some form of pressure to the corporate operation.
C. Coercion-Induced/Involuntary
The final category includes actions that advance corporate social responsibility not as a matter of choice but instead due to an enforceable legal obligation. This category includes true legal enforcement mechanisms, involving the creation of jurisdiction, enforceable rights, duties, causes of action, and remedies, along with the creation or recognition of institutions given the authority and coercive power to enforce the social responsibility dictates. Obviously, the corporate ATS lawsuit falls in this category.
Within this category, corporate behaviors must change to comply with law and to avoid the imposition of liability or penalties when laws govern their behavior. If they deviate from legal standards, corporations may be subject to civil liability, fines, criminal penalties or other coercive measures. The expansionist objectives get teeth through enforceability and move beyond mere hopes of change.
Proactive corporations will adjust their behavior at the fear of the imposed penalties or liability from these coercive measures or even at the mere initiation of litigation, as each can tarnish their reputations. 27 After an ATS suit is filed much of the damage is done, so preventative intervention is important. 2 8 The mere threat or risk of liability can induce settlement or litigants can extract promises of category two actions in exchange for dismissing a case. 29 Finally, to the extent that lawsuits create settled law, precedent brings the stamp of legitimacy and provides valuable leverage for expansionists in future campaigns.
V. Legal Mechanization Merges Expansionist Views with Accepted Constraints of the Profit-Maximizing View
The law can provide the strongest stamp of acceptance behind a social responsibility norm or objective. 30 The closer those advocating expansive corporate social responsibility can equate their calls for corporate behavioral change to legal obligations, the more they can cut away at the objections from those espousing a "profit maximization within the law"-only constraint on corporate decision making. First, settled legal rules can govern corporate conduct rather than mere goals. Second, if the enforceable law takes an expansionist view, then the strict view is forced to incorporate it through the accepted constraint on profit-maximization: Compliance with the law. The distinction between the profit maximization view and the expansionist view collapses.
VI. Impacts of the ATS on Corporate Conduct
The ATS is arguably the most important tool under the coercion-induced/involuntary category. It provides a means for reaching states, individuals, and corporations, and holding them to legally enforceable standards. 31 Thus, how the ATS develops is pivotal to the most powerful mechanization opportunity for corporate social responsibility ideals. 32 Branson states in closing that, "[tihe ultimate objective should be to send a message to corporate boardrooms and to obtain a recovery for persons who have suffered very real harms" in the form of using lawsuits to extract promises and induce changes in behavior. 33 As a result, he claims, "ATS suits thus have already served one of the highest and best pur-27. ATS litigation avoidance encourages companies to change behavior. Id. at 74-75. 28. Id. at 59 ("Even though cases regarding human rights violations often result in settlement or dismissal, the tarnish to a corporation's reputation remains."). 29. Williams, supra note 8, at 772 ("[T]hese cases may be important almost irrespective of their outcome, because they represent a form of leverage and a forum for leverage being newly brought to bear 
32.
Williams, supra note 8, at 724-66 (discussing problems and possibilities of using the ATS).
33.
Branson, supra note 4, at 249.
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We should not praise the ATS as a success for accomplishing settlements by manipulating the law in a manner that opens the courthouse doors simply to provide leverage to bully corporations into social reform. But setting aside whether settlement "should" be an "ultimate objective" of ATS suits, Branson is correct to note that settlement is a primary objective of many litigants.
Early ATS plaintiffs were faced with incomplete and unsatisfactory victories against nation states or foreign leaders, the principal tortfeasors.
3 S Sovereign immunity, personal jurisdiction, political question doctrine, act of state doctrine, and other prudential rules make many nations or governmental actors difficult to sue in United States courts, even with the existence of the ATS. Moreover, some state actors proved to be judgment-proof or otherwise sufficiently insulated from collection on judgments, making victories against them somewhat hollow, at least economically so. 36 Corporations do not pose as many problems.
And, the quest to expand entity liability within the corporate ATS lawsuit is simply following a well-known course in the evolution of tort theories-the search for the deepest pockets.
The ATS-its threat of liability and brand-damaging effects-is a tool, a weapon, and an instrument to wield against corporations to induce change and achieve social reform. The current uncertainty in ATS law or existence of risk is a motivator for settlement or behavior alteration, 37 as are the extensive litigation costs, time consumed, and potential damage to brand and reputation from protracted litigation. Settlement also avoids discovery in many cases that may dredge up uncomfortable images that could damage the corporation regardless of whether any culpability is established in court. As stated in a special report in The Economist:
Most of the rhetoric on CSR may be about doing the right thing and trumping competitors, but much of the reality is plain risk management. It involves limiting the damage to the brand and the bottom line that can be inflicted by a bad press and consumer boycotts, as well as dealing with the threat of legal action. In America, the legal instrument of choice ... is the Alien Tort Claims Act. The expansion beyond subsidiaries and toward parent and grandparent corporations as 34. Id. 35. Koppel, supra note 13, at All ("[C]orporations are being used unfairly as a surrogate for foreign governments in these cases."). 36. Dellinger, supra note 26, at 91 ("[ATS] litigation has largely been unsuccessful in the sense that no solid judgments against these corporations have been entered .... In the past, individuals have used the ATS merely to obtain a sense of justice, realizing that the monetary award may never come."). 37. In a non-ATS context, the Supreme Court recognized that when there is "uncertainty of the governing rules, entities subject to secondary liability as aiders and abettors may find it prudent and necessary, as a business judgment to abandon substantial defenses and to pay settlements in order to avoid the expense and risk of going to trial." Cent. See also Dudley, supra note 12, at G12 ("It seems to be about minimizing legal risks"). 39. Dunst, supra note 12, at S6.
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VII. Expanding Entity Liability in the Search to Cure Every Ill
The developments Branson highlights are demonstrative of the ethos of the expansionist corporate social responsibility view that bad things happen in the world and someone must pay. Not every wrong, even moral wrong, can be righted by the law.
4 ' "While it may seem that there should be a remedy for every wrong, this is an ideal limited perforce by the realities of this world." 42 Neither domestic nor international law is intended to provide a legal remedy for every wrong, harm, injury, or unfortunate social condition. Arguments to the contrary in the ATS cases and elsewhere, although pulling at the heartstrings, misconstrue legal doctrines. 
VIII. Increasing Entity Liability Threatens the Vitality of the Corporate Form
The threat of corporate liability under the ATS should be taken seriously by corporations and the public at large. Large organizations, like corporations, "increase social welfare, because without them certain large-scale business ventures would be impossible or would be carried out in a wasteful way." 44 Every increase in liability, and every expansion of the definition of responsible parties for alleged wrongs, threatens to deter investment in many of the countries where ATS wrongs allegedly occur.
Furthermore, the corporate form itself and the use of subsidiaries is a long recognized, vital component to the proper and efficient functioning of the corporate system. This includes the separation of ownership, assets, control, and liabilities. The necessity of such separation is even more acute for multinational corporations with entities operating in geographically and geopolitically diverse markets and governance systems. 45 grained in our economic and legal systems' that a parent corporation (so-called because of control through ownership of another corporation's stock) is not liable for the acts of its subsidiaries." 46 This "bedrock principle" 47 applies unless a statute clearly rejects its operation. The ATS certainly does not do so. Thus, we are left with the limitation that a parent may be held liable only if the wrongs were the result of direct action by the parent or if the corporate form is misused to accomplish wrongs that are analogous to fraud, thereby allowing for a piercing of the corporate veil. 48 That piercing exception is not intended to make the corporate parent liable generally for all wrongs that may be attributable to separate actions of its subsidiary. To do otherwise, as has been attempted in the cases Branson discusses, dismantles the separation of ownership and control in the parent/subsidiary relationship.
IX. Let Us Not Lose Sight of the Cart
Branson's focus on the scope of corporate entity defendants as the leading emerging issue in ATS litigation regarding corporations is instructive and valuable. In explaining this focus, Branson says that arguments focusing on other pieces of the ATS controversy related to the meaning and legitimacy of international law itself, "put the cart before the horse." 49 As my final comment, I hope that we do not lose sight of that cart. Entity liability issues should not deflect attention from additional concerns with the ATS regarding jurisdictional issues, substantive legitimacy of the laws claimed to exist and apply, foreign policy concerns, and the implications of increased liability for economic growth and development. To do so would be to grant those vital debates, and others that linger, a premature death.
X. Conclusion
As the courts continue to address the entity liability issues Branson describes, the traditional limits of the law will be tested. Every expansion of liability, whether it is in terms of the persons or entities who may be sued or the nature of claims recognized as creating legal obligations, should be viewed cautiously. As a Washington Post editorial noted, "[y]ou don't have to be indifferent to human rights abuses to have misgivings about" the expanding reading of the ATS. 50 
